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Updates inJanuary2017

Themain changesomthe 2105 versiorare:

¢ Definitionsof both the ‘impactof the breachand‘likelihoodthat the breachwill
happeragain’at stage3A have been updatddr greaterclarity

e Increasethformationon criminakenforcementandlinksto relevanguidancesuch
asCQC’prosecutiortriteriaandlist of offenceqstage3C)

e Clearer, more consistent language and terminology. The decision tree refers o a
‘breach’ rather than a ‘concern’ and to ‘legal requiremehtes'thetn referringio
‘fundamentastandards’

¢ Amendmentt the exampleicludedn stage3.
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Introduction

TheCareQualityCommissiofCQChascivilandcriminakenforcemenpowersCivilpowers
focusonreducingiskto peoplewho use regulated services and criminal powers hold registered
persons t@accounfor serious failures. In some cases it will be appropriate to usévthattd
criminakenforcerant powers at the same time.

The enforcemerdecision tree is at the core of how GQflies its enforcement policy. The
decision tree describes the process that guides @€2{Sisron the use and selection of
enforcement powers. Bgttinga structureddecisiormaking process, it driveonsistencgnd
proportionality.

The decision tree has four stages:

1. Initialassessment

2. Legalandevidentialteview

3. Selectiorof the appropriateenforcementction.
4. Finalreview

The decision treisthe basis othe enforcemenguidancdor inspectorsthe detailedtraining
that eachinspectomwill receiveandthe toolsavailabléo inspectorso supporttheirrolein
the enforcement decisiomakingprocess.

Thedecisiortree hasbeendevelopedndtestedwith inputfromacros€CQC’slirectoratesin
particulawith representatives from inspection teamensurethat it is robust and effective. It
should be used alongside the enforcement palicghprovidedurtherguidanceon which
enforcement powers are appropriate for different scenarios.

The decision tree refetsroughoutto a breachor breaches dégal requirements as this is the
legalbasidor mostcivilandall criminakenforcemenéction.

Legal requirements mean requirementsatiegbntainedn CQMRegulationand/or the Health
andSocialCareAct 2008.

However, inspectors need todveareghat some civil enforcement powers aredependenbn
abreaclof alegalrequirementfor example 8ectioR9AWarningNotice (for further
information see theguidancen Sectior?9A WarnindNotices. In suchcasesas well as
consideringnybreachof legal requirement, inspectors and decisiakershouldalso
consider the specific legal test for the civil enforcement and any separateyspkaifieon a
topic(i.e. the evidence to support a conclusion that significant improvement is required).
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Enforcemendlecison tree

Initialassessment:

» Consider and justify our response to possible breach
identified

Legalandevidentiakeview:

* Isthereabreachof alegalrequirement?legalcheck)
* |sthe evidencesufficient,credibleandappropriately
recorded, stored and retrievable? (evidential check)

Selectiorof the appropriatenforcement

action:

3A: Seriousness of the breach
3B:Multipleor persistenbreaches
3C:Criminaknforcement

Finalreview:

» Sectorenforcemenpriorities
+ Managementeviewmeeting(MRM)to decide
enforcemenéction(consideenforcemenprinciples)
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Stage1: Initialassessment

CQbecoms awaref incidentsandeventsthat couldwarrantciviland/or criminal
enforcemenactionfroma number of sources. These include notifications by providers,
safeguardinglerts,instancesf whistleblowing,RIDDORr coroners’ reports, complaints,
informationfromthe public andconcerngdentifiedduringinspection.

When this occurs, the first stage of the process is to cardnitalassessmed consider
what responsis appropriatdromthe full setof optionsavailabldo inspectors

Theoptionsat this stageinclude

carryingout a focusedor comprehensiviaspection

gatheringmoreinformation

referring theconcerror sharinghe informationof concerrwith anothempublicbody

e progressing to Stage 2 of the decision tree and cangigdratenforcemenactionto take

Duringthe initialassessment stage we needrisurdhat werespondroperlyto information
abouta possibléreachof alegal requirement. Wecognis¢hat each casis differentandso
we have widerangeof optionsthat wecanusewhere there angotentialbreachest is not
feasibleor proportionatdo followup everypotentialbreactof alegalrequirementHowever,
informationaboutevery potentigbreachshouldprompt some actiofrorexample

¢ adl safeguardinglertsshouldbe reviewed
¢ notificationsand/or incidentreportsshouldbe reviewed by the relevant inspector

¢ anyconcerngdentifiedduringaninspectiorshouldbe assessed in more detail before
makinga decision.

Where initiaénquirieslo not provideassuancethat peopleusingregulatedservices are
reasonablprotectedfromharm orthat a providerorindividuamay need to be hetd account
for the breach escalatioho enforcemenandSage2 of the decisiortreeshouldbe considered

Where a matter is escalatedhanagementview meeting (MRM) sholleéconvenedo
decideonthe mostappropriatenext step.

TheMRMfollowsa defineddecisioamakingstructureincludingmandatorstepsanda quality
framework to help drive consistency. MIRMis aniterativeprocesshat continuallyreviews
decisions abouwthat,if any,enforcemenéctionshouldoe takenuntil a decision is reached by
a CQGJecisionmakeiridentifiedin the schemef delegationTheMRMalsoensures thahere
isadocumentedationalefor all decisios, thereforénelping uso operatea cleardecision-
makingprocess antb provice anaudittrailto show how decisions were reached.

In allcasesve will haveregardfor the criteriasetout in ourenforcemenpolicy. Thesenclude
actingon breachesf legd requirements arghioritisingcasesvith the potentialto ‘senda
message’ toegistered persons bighlightingcases that coulldavea broadeimpactin
influencingmprovemerstacrosa sector.
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The MRM will consider the full range of possible responses but should recognise the importance
of workingcooperativelwith registereghersons and our limited enforcement resources. We

expect that relatively few cases will move from initial assestaightto Sage2 as most

concernsvill requirgfurtherenquiriedo be made.

In makingthe decisiorto moveto Sage2:

e we willhaveregardo criteriasetout at Sages2 and3
¢ we willhaveregardo anycurrentsectorenforcemenprioritiesin ourbusiness plan

¢ we will checkwhetherthe factsasweunderstandhemsupporta casevherethere has
been a serious breach of the provider’s legal duties, whenebestplacedo takethe
lead,andwhereit is feasible tacollectevidence
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Stage2: Legalandevidentiakeview

Where a case progresses fBage 1 to Stage 2, the inspector wiinductalegaland
evidential review of the case.

This involves an assessment of the legal and evidential basis to determine whether there is
sufficientevidencef a breachof the legalrequirementby aregistered person.

The review must identify:

e Thebreaclof legalrequirement thadppearso havetakenplace

¢ Whetheenforcemenactionmaybe appropriaténavingregardto relevanguidanceand
the EnforcemenPolicy

¢ Whethemwe possess or can obtain sufficierdidibleandappropriatelyecordedvidence
that is storedandretrievabldo supportenforcemenéction It will usually be necessary to
createan‘evidencédundle’at this stage whichmaylater become the evidence to be
disclosed.

TheSage2 reviewwill usuallybe conductedy inspectorandinspectiormanagewhowill
seek advice where necessary.

If the inspectorconsiderghat the evidencalemonstratean identifiablebreachof a legal
requirement anthe evidence isufficientandrobustto provethe breach, the case witintinue
to Sage3.
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Stage3: Selection of appropriate
enforcementction

Stage3 uses atructureddecisiormakingprocesso decidethe appropriateenforcement
action.At this stagedecisioamakershouldconsideall civilandcriminakenforcement
options

Sectios 3A and3B providea frameworKor reachinga decisioraboutwhatcivilenforcement
actionis appropriatavhile3Cprovidesa frameworkor decidingwhetherit isappropriatéo
takecriminakenforcemenéction

Ourenforcementriteriatake accounof CQC’sluty to protectandpromotethe health,safety
and welfare of people who use regulatealthandsocialcareservicedy encouraging
improvement and focusing on the needs and experiences of people using services.

Thecriteriaalsohighlightthe needfor CQQo holdregistered persons &xcounfor non-
compliancevith theirlegalobligations.

The decision-making process seeks to ensuredhake consistemindproportionate
decisions withouteingtoo prescriptivelt shouldnot resultin mechanisticecommendations
but shouldguidedecision makers teachappropriatelecisios.

This stage uses twedteriato assist CQ@ecisiormalers to decidevhichenforcemenpowers
we should use. The critegie:

e seriousness of the breach

e evidencef multipleandor persistenbreaches

Stage3A: Seriousnesef the breach

Weuwill takeprogressivelgtrongeractionin proportionto the seriousness die breachandthe
potentialimpacton peopleusinga service as well as the number of people affected. Similarly,
wewill takestrongeractionwherea servicas carriedon in aninappropriatevaywithout
effectivemanagemertf risk.

For example, a registeqgavider woulthe ineffectivein managingisk ifpoliciesand
procedurearein placeto controlriskbut thesearenot implementediespitethis being
reasonablpracticableA registered provider woudtsobe ineffectiveif there is alisregardor
legal requirements, attemptto avoidthemor if falseor misleadingnformationis provided
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3A(1): Potentialimpactof the breach

Forcivilenforcementinspectors shouktksesthe level of potentiampactthat wouldresult
if the breachof legalrequirement&lentifiedwasrepeated.

Thefocusfor civilenforcemenis on reoccurrence &ssess if wehouldactto protectpeople
usingregulatedservices from harmtime future.

Potentialimpact
of the breach

Definition

Major

Thebreachif repeatedwouldresultin a seriousiskto anyperson’s life,
healthor wellbeingncluding:

e permanendisability
e irreversible adverse condition

¢ significaninfringementf anyperson’sightsor welfare(of more
thanonemonth’sduration);and/or

e majorreductionin qualityof life.

Moderate

Thebreachif repeatedwouldresultin ariskof harmincluding:

e temporandisability(of morethanoneweek’s but less than one
month’sduration)

e reversible adverse healtdndition

¢ significaninfringemenbf anyperson’s rights or welfare (obre
thanoneweek’sut lessthanonemonth’sduration);and/or

e moderataeductionin qualityof life.

Minor

Thebreachif repeatedwouldresultin ariskof:

¢ significaninfringemenbf anyperson’sightsorwelfare(of less
thanoneweek’duration);and/or

e minorreductionin qualityof life

e minorreversible healttondition
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3A(2): Likelihoodhat the factsgivingriseto the breachwillhappenagain

Inspectors shoukissesthe likelihoodthat the factsthat led tothe breachwillhappenagain.
Thelikelihoodshouldbe based on the control measures and processes in place to manage the
risksidentified includingchangesn practice(suchasrecruitingadditionaktaff or replacing
equipmenkt

Likelihoodthat the facts Definition
givingriseto the breach
will happenagain

Probable It is moreprobablehannot that thefactsthat gave rise to
the breachwill happernagainasthere arensufficientor
ineffectivecontrolmeasures placeto managéhe risk
identified.

Possible It ispossibldéhat thefactsor circumstancethat led tothe
breachwillhapperagainas some control measures Haeen
putin placebut thesearenot effective

Remote It isunlikelythat thefactsor circumstancethat led tothe
breachwill happeragainascontrol measurdsvebeenput
in placeto managehe riskidentified,althoughthey maybe
newly implemented and/oot embedded.
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3A(3): Seriousnessf the breach

Inspectors shouldsetheirassessment ttfie potentialimpactof the breachandthe likelihood
that the factsgivingriseto the breachwillhappenagain Theyshouldthen applythemto the
table below to determine whether the seriousness of the stae/medium, kgh or

extreme.
Likelihoodthat the fact givingriseto the breach
will happenagain
Remote Possible Probable
Minor Low Low Medium
Potential
impactof | Moderate Low Medium High
the breach
Major Medium High

CareQualityCommissiorEnforcemendecisiontree 10



3A(4): Initialrecommendation

Inspectors should use tresultsof 3A(3)to reachaninitialrecommendatioaboutwhichcivil
enforcement powers should be used to protect people using the service from harm or the risk of
harm.

Thisrecommendatioanlytakesaccounbf the potentialimpactof the breachandthe
likelihoodthat the factsgivingrise to thebreachwill happenagain A final decisioron whatcivil
enforcemenéactionto take will not be reachedintil the multipleandpersistentriterig andour
sector enforcement priorities, have been considered.

Seriousnessf the breach Recommendaédditial civilenforcemenéction

Urgentcancellation

Extreme Urgentsuspension
Urgentimpositionyariationor removabf conditions

Cancellation
High Suspension
Moresignificantonditiongimposeyaryorremove)

Conditiongimposeyaryorremove)

Medium S29 WarningNotice

Low Requiremenilotice

Our enforcement policy describes use of each of these powers and should be taken into
accountln particularconditionscanrangefrom minoramendmenti registratiorto
significantrestriction®n the carryingon of aregulatedactivity.

Stage3B:ldentifyingmultipleand/or persistent breaches

Oncean initialrecommendatiohas been reached und@age3A,inspectorshouldapplythe
test under fage 3B to consider whether a more or less serious level of enforcemérd than
initialrecommendatiois appropriate

Thispartof the decisiormakingprocessonsidersvhetherthe identifiedbreachandconduct
is partof a patterndemonstratingystemidailings.

Where enforcement against a registered provider is being cotisedereddels abilityto
identifyrisksandmakeandsustaimecessary improvements should be assessed.
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This stageconsiders evidence of multiple or persistent faillinesincludes a review of whether
therearerepeatedreachesthe provider' overalhistoryof performance, whether there was a
failure to assess or actkmownrisk and whether there is adequate leadership and governance.

ConclusionseachedinderSage 3B canresultin a changdo the recommended enforcement
actionby increasing@r decreasinghe severity.

At thisstage,inspectorshouldworkthrougheachof the questiondelowto identifyany
adjustments ttheinitialrecommendatiomadeunderSage3A(4).

3B(1): Has there been a failure to assess or act on past risks?

Inspectors shoulansider:

¢ Is therea historyof failingto adequatelyssess risks to people using services, either
deliberately, recklessly, througdylector becauséneffeciveorinadequatactionhas
been taken tanakeimprovements

¢ Is therea historyof failingto act onidentifiedrisksto people using servicéscludinga
failureto acton previousCQQnspection reports, requiremeatgnforcemenéction®

Example1

A providerof services for people with a learrdiggabiliy hasclearpoliciesfor managg
patientswith epilepsyincludinga requiremento carryout an epilepsy risk assessment
onadmissionA person iadmittedto the service with historyof regularmandserious
epileptic seizurdsut anepilepsyiskassessment et carriedout. Thepersondrowns

in abathwhik being observed limewith the service’s generabservatiomolicy

A postmortemexaminatiomeportconcludeshat the person drowned as a result of an
epileptic seizure. Himreplanrecordghat he hasepilepsyThepatient’s death, after an
apparenfit whiletakinga bath, raisesjuestionsboutthe provider'systemsgor risk
assessment and management overall.

3B(2): Isthereevidenceof multiplebreaches?
Inspectors shoulmbnsider:

¢ s there moréhanonebreachof aregulatioror relevantequirementat the same
location differentlocationspr acrosshe wholeor partof the servicewhichmayindicate
that the currentconductis part of a patterrf?

¢ |Is there more than one core service, key questppulationgroupratedinadequate

e Arethere multiple breaches in a small seryideé&€maybe of greaterconcerrthanmultiple
breaches in a large service, for example, three people affected in a six-bed care home
compareavith a 600-bed NHSfoundatiortrust.) Inspectorsshouldtakeaccounbf the
proportionof breachesompareavith the sizeof the serviceandpopulatiorreceivingare
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Example2
A mental health service provides a range of services in differegs aattiocations.

Thee is o centralsystenfor managingncidentreportingandinvestigationTheoverall
governance processes are disjointed. The lack of effective governance has resulted
patternsof riskacrosshe servicenot beingproperlyidentifiedandactiontaken Ratings

of inadequaténavebeenawardedverallandfor safeandresponsivel heinitial
recommendation should be reviewdiirt of thisinformation.

n

3B(3): Doesthe provider’srackrecordshowrepeatedbreaches?

Inspectors shoulsbnsider:

¢ Are there repeated breaches ofribgulationsluringaninspectiorcycle(for example
withinthe lastthreeyearspy the provideror at locationleve?

¢ Are there requirements or enforcement actionhhanot beencompliedvith?

e Havenecessary improvements been made foll®omeagheslentifiedin reportsor
enforcemenéaction®

e Has a provider been placed in special measures and been unable to improve services, such
that it still hasoneor moreratingsof inadequatat the endof the time-limited period?

If the answeto the fourth questionis ‘yes’,consideratioshouldbe givento cancellinghe
registratioror takingactionto removerelevantocationaunless there is good reason not to do so.

Inspectorshouldnotethat aprovider’s historig takenfromthe first dateof registratiorof the
provideror manageto carryon the regulatedactivity.If a providetasregisteredinderanew
entity the historyshouldstill be takeninto account, butvith cautionsoasnotto make
unwarrantedssumptions.

Example3

Aresidenbf a carehomediesfrom chokingafterbeinghelpedto eatinappropriate
food, despitethe riskbeingclearin hercareplan.Thisis the fourth incidentof differing
severity at the home in the last few thepnin whichlackof inductionandbasic
informationfor agencystaff hasresultedn themnot followingcareplans.This
constitutesa patternof repeatedoreachesThereforewewouldreviewthe initial
recommendatioandconsidecriminaproceedings.
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Example

A GPpracticenadrecruitedoffice staff withoutcarryingout disclosurandbarringservice
(DBS)hecksaspartof theirrecruitmentandwithouthavinga riskassessmei placeto
determine whg DBScheckwasnot necessaryVhenthis wasraisedwith the practice
managertheyamendedheirproceduregmmediatelyo includea DBScheckfor all staff
andstipulatedthat anymembenf staff whohadbeenrecruitedporeviouslwithouta DBS
checkmustnowapplyfor one.A review ofts historyshowedhat the practicenhadmet
the regulation@ndcompliedvith relevantrequirementsonsistentlandit was
performing well. As the issue was rectified immediatebyldbe appropriatdo issue a
requiremenfor recruitmentf office staff to involvea DBScheck ratherthanissuinga
Warning\oticeorimposingconditions.

Stage3B(4): Isthereadequatdeadershimndgovernance?
Inspectors shouladosider

e Whatarethe previougatingsor findingsfor the well-led key question artide
competencandcapabilityof the provider'snanagement?

Example5

Thechiefexecutiveof anNHStrustleadsfromthe top with a cleamantrathat staff
work‘for the trust not ‘at the trust’ andwith the concepbf a ‘trustfamily throughout
the hospital Staffwereencouragedb improve patient experience aedardedor
doingsa All levels of staff were empowered to develop their own solutions to enhance
the services. There wasostrongsupportandalignmenbetweerclinicianand
managersyhoworkedtogetherto achieveheiraimof providingqualitypatientcare.
Thetrusts recent comprehensive inspectaiedit outstandingor weltled at trust
levd andoverall Thisdemonstrates effective leadershiperéfore areviewof the
initialrecommendatioshouldbe carriedout to considedecreasinghe severityof the
recommendednforcemenéaction.

Stage 3B(5): Changdo civilenforcemenactiondueto multipleand
persistentriteria

Dependingn the answes to eachof the abovequestiong3B(1)to 3B(4)) inspectors should
make an overall assessment about the most appraprikeforcemenéactionfor usto take.

The answers to the questions may increase or decrease the severity of any recoivimended
enforcemenéaction
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Severityof civilenforcemenéaction
Less severe Moresevere
civilenforcemenéction civilenforcemenéction
~ p e \
e The provider assessed and e There was a failure to assess
actedon a knownrisk. oractona knowrrisk.
e There were few or no other e There are multiple breaches.
breaches. . .
ﬁ e Theprovidethasa historyof
e Thereisno historyof breaches.
TEEBIEE- e Theresinadequate
e Thereis effective leadership leadershigndgovernance.
andgovernance.
\ J . J
\_ J

Sectiom3C:Considewhetherwe needto take criminal
enforcemenfction

Criminal enforcement action should be considered in every case where CQC proposes civil
enforcement and/oidentifies aspecifiancidentof suspectedvoidabldarm.

Decisionaboutthe mostappropriateriminakenforcemenactionto takewillbe madein
consultatiorwith legalserviceand followinga reviewof the two-stage test set out in the Code for
CrowrProsecutrs. Thistwo-stage test requires the decisioakerto consideboth the sufficiency
of evidenceyatheredandthe publicinterestto be served itakingcriminakenforcemenéction.

Thedecisionmakershouldhaveregardo CQC’'grosecutiorcriteria(page27 of the
enforcement poli¢gyandconsider:

e the seriousness of the breach or breaches identified

¢ thepotentialimpactof the breachor breaches identified on a service user and/or the ability
of CQQo performits regulatoryfunctions(breactof conditionsor failuresto notify).

Exampleb

A residenbf a carehomediesfromchokingafterbeinghelpedto eatinappropriatéood,
despitethe riskbeingclearin theircareplan.Thelackof inductionandbasianformatiorfor
agencystaff hasresultedn themnot followingcareplans Weshoulddecidewhetherto gather
additionakvidencdo supportcriminakenforcemenandidentify furtherlinesof enquiry.

There is mreinformationaboutourcriminakenforcemenpowersn the enforcement policgnd
the list of criminabffences
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Stage4: Finalreview

Each year, as part of developing the coming year’s business plan, we will review enforcement
activityandconsidemwhetherthereareprioritiesthat shouldbe reflectedin ourbusinesglan.

Therewill not necessarillge prioritieseveryyear,andprioritiesmaydiffer by sector Priorities
willbeagreedoy CQG Board when it agrees the business plan.

Sectorenforcemenprioritiesandmanagementeview

These sector enforcememioritiesarea final checkio assistlecisiormakingaboutwhat
enforcemenactionweshouldtake.

Enforcemenprioritiescansetexpectationaspart of ouroverallapproacto enforcement.
Theydo not dictatedecisionsinderthis approachbut arefactorsto be takeninto accountn
ourdecisioamaking:

e They can enable transparent messaging, as guidance on broad issues of current interest to
CQC’8oard- forexampleto build up ourcapabilityin usingnewpowersat amanageable
paceorto spreadearningromexamplesuchasusinganenforcement case to ‘send a
message’ and influence all providers.

e Theycanenableransparenhotificationof areasf recurrent concern, which inspectors
are likely to have regard to over the yeatderto driveup standards- for example,
absences of registered managers, or failure to submit timely notifications.

e TheycanenableCQC’'8oardto ensurehat inspectors arearryingout the Board’s
prioriies — forexampleif inspectors doot appeato be usingthe full rangeof powers
availabldo themorif thereis unexplainedariationin the timetakenfor certain
procedures.

Afinal decisioron civilenforcement actioandfurtherconsiderationf criminakenforcement
shouldbetakenat anMRM.TheMRMshouldreviewthe decisiormakingby inspectorat each
stageanddecide:

e whethercivilenforcemenéctionshouldbe takenandif soin whatform

¢ whethercriminakenforcementctionshouldbe pursued.

TheMRMisthe audittrail of the decisiormakingprocesgor all stages.
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